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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

qT Arising out of Order-in-Original No. 08/C.Ex.JOA/NRM/2020-21 f&=Te: 05.01.2021 issued by
Assistant Commissioner, CGST& Central Excise, Division Himmatnagar, Gandhinagar
Commissionerate

5§ ardrereat @7 AT U4 UdiName & Address of the Appellant / Respendent

M/s Santro Tiles Ltd
AT & Po: Dalpur, Ta-Prantij,
N.H. No.8, Sabarkantha, Gujarat
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

AR ERBRN BT TATT JTAE

Revision application to Government of India:
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{i A revision application lies to the Under Secretary, to the Govt. of india, Revision Application Unit
Mjnistry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
DEIhi - 110 004 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : ‘
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
afother factory or from one warehouse to another during the course of processing of the goods In &
Lrehouse or in storage whether in a factory or in a warehouse.
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(A) Incape of rebate of duty of excise on goods exported to any country or territory outside
'Indialof on excisable material used in the manufacture of the goods which are exported

o anly country or tetritory outside India.
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(B} In case of goods exported outside india export 10 Nepal or Bhutan, without payment of
- duty.
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(c)  Credit of any duty allowed to be utilized towards payment of -excise duty on final

* products under the provisions of this Act or the Rules made there under and such order
is p%sed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of thie Finance (No.2) Act, 1998,

(1) W'Wgﬁﬁ(ﬂa)ﬁaﬂm,zom$ﬁﬂﬂg$mﬁﬁfﬁ€mﬁwg§—sﬁa’rmﬁ,
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The|above application shali be made in dupiicate in Form No. EA-8 as specified under
Ruld, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the prder sought to be appealed against is communicated and shall be accompanied by
two [copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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Thd revision application shall be accompanied by a fee of Rs.200/- where the amount
invdlved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

thah Rupees One Lac.

@mw,daﬁwwmw@@mmmma}ﬁm:—
Appeal to [Custom, Excise, & Service Tax Appellate Tribunal.
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Undler Section 35B/ 35E of CEA, 1944 an appeal lies 10 .-
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(a) To [the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2"fiaor BahumaliBhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shali be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3] ofe g amew & &3 g el BT WHGW B & A UIE qA AQY B [ WY BT T Sua
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

T e 1970 FUTEIRIG @ orwR-1 & afata FUiRY Y SR 9w amagH At
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Cne copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduied-I item
of the court fee Act, 1975 as amended.

o1 3R Wafe A B BEw B are Pt @) R 9 s snef¥a fear s ® o 0 e,
S IeEA Yo Ud Nard? dieia e (@rifaf) e, 1s2 # fAfeT 2 '

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

) W e, P S Yeh Td daex s <mResiRiee)d Redd @ oA §
FaeaAT(Demand) TG &5(Penalty) BT 10% qd siom &1 Hfqard ¢ e, HfAwaA @ FA 10
HUs FUT B [(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

A Seure Yo AR Farey & e, widd N wdeg H AT (Duty Demanded)-
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For an appeal to be filed' before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit isa

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(ciity amount determined under Section 11 D;
{civ) amount of erroneous Cenvat Credit taken;
(cv)  amount payable under Rule 6 of the Cenvat Credit Rules.

R ¥ Uiy e RIEROT & waeT ol e WAl Yed A1 gus Raifed @ o #iw fhe e e &
o ST @R 3R ST et qus R @ a9 avs & 10% Y W & 51wl ¢l

In view of above, an appeal against this order shall fie before the Tribunal on payment of
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

| ty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Santro Til‘es Limited,

Dalplir, Taluka : Prantij, District : SQabarkantha (hereinafter referred to as

the

(bl

ppellant) against Order in Original No. 08/C.Ex.JOA/NRM/2020-21

dated 05-01-2021 [hereinafter referred to as “impugned order’] passed by

‘the | Assistant Commissioner, CGST, Division- Himmatnagar,

Gandhinagar Commissionerate [hereinafter referred to as “adjudicating

authority’].

2.

Briefly stated, the facts of the case is that the appellant are holding

Centiral Excise Registration No. AAHCS3818CEMO001 and are engaged in

the manufacture of Vitrified Tiles, which is chargeable to central excise

duty| under Section 4A of the Central Excise Act, 1944 (hereinafter
refedred to as CEA, 1944). During the course of audit of the records of the

appdllant, it was observed that the appellant had cleared broken tiles on
the basis of weight (M.T) instead of number of tiles. Accordingly, the tiles

appéared to be chargeable to central excise duty under the proviéions of

Sectlion 4 of the CEA, 1944 and not under Section 4A. It appeared that

there is no requirement of affixation of MRP on broken tiles as per the

Leghl Metrology Act, 2009 or the rules made there under. It, therefore,

appeared that the appellant had incorrectly declared their goods to be

valded under Section 4A even though the broken tiles were sold by weight

and| not by numbers. The correct valuation was to be done on the

trandsaction value as per Section 4 of the CEA, 1944. The total duty not

paid was amounting to Rs.11,416/- for the period from April, 2016 to June,

- 201

91| It was further observed during the course of the audit that the

appellant had cleared goods to buyers, who by their name appear to be

builders, developers, hotels etc. These buyers are in the nature of

itutional buyers. It appeared that the assessable value should be the

‘ ?1's§ction value under Section 4 of the CEA, 1944 and not MRP as per
.
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Section 4A of the CEA, 1944, The duty not paid was amounting to
Rs.2,59,178/- for the period from April, 2016 to June, 2017.

99 It was also observed during the course of the audit that the
appellant had availed services of manpower recruitment, However, they
had short paid the service tax amounting to Rs.44,579/- on the expenses

made on manpower services during the period F.Y. 2016-17.

2.3 . The appellant, were, therefore, issued a SCN bearing No. 292/2019-
20 dated 08.06.2020 from F.No. V1/1(b)-434/TA/C-VIII/AP-53/18-19
proposing recovery of the Central Excise duty amounting to Rs.11,416/-
.and Rs.2,69,178/- under Section 11A(4) of the CEA, 1944 along with
interest under Section 11AA of the CEA, 1944. Penalty was also proposed
under Section 11Ac¢ 91) (o) of the CEA, 1944. It was also proposed to
recover the Service Tax amounting to Rs.44,579/- under the proviso to
Section 73 (1) of the Finance Act, 1994 along with interest under Section
75. Penalty was also proposed under Section 78(1) of the Finance Act,
1994.

3. The said SCN was adjudicated vide the impugned order and the
demand for Central Excise duty amounting to Rs.11,416/ and
Rs.2,59,178/- was confirmed along with interest. The excise duty
amounting to Rs.11,416/- and interest thereon amounting to Rs.3,850/-
paid by the appellant was appropriated. Penalty of Rs.1 1,416/~ and
Rs.2,59,178/- was imposed under Section 11AC (1) (¢) of the CEA, 1944
and the penalty amounting to Rs.1,7 12/ paid was appropriated. Service
Tax amounting to Rs. 44,759/- was also confirmed along with interest and
the Service Tax amounting to Rs.44,579/- and interest thereon amounting
to Rs.23,500/- were appropriated. Penalty of Rs.44,579/- was imposed
under Section 78(1) of the Finance Act, 1994 and the penalty amounting to
Rs.8,687/- paid was appropriated. |

4. Being aggrieved with the impugned order, the appellant firm has
filed the instant appeal on the following grounds:



i)

ii)

111

1v)

1ri)
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Broken Tiles are exempted from duty vide Notification No.
59/1995-CE dated 16.03.1995. It is a settled issue that broken
glazed tiles are not excisable and merely because the same are
sold in the market cannot be the factor to consider the goods to be
excisable. They rely on the decision in the case of Orient Ceramics
Industries — 1993 (67) ELT 426 (Tri-Del.). The decision in the said
case was maintained by the Hon’ble Supreme Court — 1999 (112)
ELT A 168 (SC). This decision is squarely applicable to their case.
The finding of the adjudicating authority that they had cleared
the broken tiles under Sr.No.59 of Notification No. 49/2008-CE
and that exemption under Notification No. 52/1995-CE is subject
to the condition that they apply to the JAC is not correct.

Though no duty was required to be paid while clearing broken
tiles, they had paid duty. Since the payment was unwarranted,
they request refund of the said amounts.

The demand is hit by limitation of time. The demand notice for
the period pertaining to 2016-17 and 2017-18 (up to June, 2017)
was issued on 08.06.2020. The adjudicating authority has
admitted the fact that they had declared the clearance of broken
tiles in the relevant ER-1 returns mentioning Notification No.
49/2008-CE. Therefore, the question of suppression of facts does
not arise.

They rely on the decision in the following cases : 1) Mahindra &
Mahindra Ltd- 2018 (11) GSTL 126 (Bom); 2) Amway India
Enterprises Pvt Ltd — 2017 (3) GSTL 69 (Tri.-Del); 3) Standard
Alkali — 2018 (362) ELT 277 (Tri.-Mumbai); 4) Krishak Bharti Co-
operative Ltd — 2019 (24) GSTL 368 (Tri.-Del).

Regarding the allegation of clearance of tiles to institutional
buyers, it is submitted that they had cleared the goods only to
traders and not to any institutional buyer as specified in Rule 3 of
the Legal Metrology (Packaged Commodities) Rules, 2011. They

submit sample copies of the invoices for verification.
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vii)

viii)

ix)

X)

x1)

xii)

xiii)
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The departmental officers, in the audit report, have not
mentioned the name of the institutional buyers to whom they had
made clearance during the relevant period. It was only a
presumption that they had cleared the goods to institutional
buyers without any verification of the facts from the records.

They had appraised the adjudicating authority and supplied
copies of the relevant invoices, who, however, failed to consider
the facts and irrefutable evidences in the impugned order.

They rely on the decision in the case of I) Aditya Enterprises —
2020 (35) GSTL 406 (Tri.-Del; II) Bhandari Caterers — 2019 (29)

GSTL 489 (Tri.-Del); II1) Sharma Fabricators & Erectors Pvt Ltd
_ 2017 (5) GSTL 96 (Tri.-All); IV) Everest Insulators Pvt Ltd -
2018 (14) GSTL 291 (Tri.-AlD.

The demand is also hit be limitation of time as the clearance were
within the knowledge of the department. Their records were
audited by the department from time to time. Nothing was
suppressed by them.

Regarding the short payment of Service Tax on Manpower supply
service, they submit that it was due to calculation error by the
concerned clerk and they had paid the Service Tax along with
Interest and penalty @ 25% within 30 days of the receipt of the
impugned order.

Regarding penalty imposed under Section 11AC (1) (C) of the
CEA, 1944 in respect of broken tiles, it is submitted that there
was no suppression of facts involved. The adjudicating authority
has not given any grounds for imposing penalty or even discussed
a single line in the impugned order.

In respect of the clearance to institutional buyers, the penalty has
been imposed without discussing the fact and circumstances
which leads to imposition of penalty.

They rely on the decision in the case of Uniworth Textiles Ltd —
2013 (288) ELT 161 (SC); Steel Case Ltd — 2011 (21) STR 500
(Guj) and Liberty Whiteware Ltd — 2017 (358) ELT 422 (Tri.-DeD.
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Personal Hearmg in the case was held on 28.10.2021 through virtual

mode Shri M.H. Raval Consultant, appeared on behalf of the appellant

for

the hearing. He reiterated the submissions made in appeal

memorandum and in additional written submission dated 28.10.2021.

6.

[ have gone through the facts of the case, submissions made in the

Appedl Memorandum, and submissions made at the time of personal

- hearifg and material available on records. It is observed that the

appellant had in written submission as well as in additional written

submjssion submitted that they are not disputing demand in respect of

shor

t| payment of service tax amounting to Rs.44,579/- in respect of

mangower recruitment service under reverse charge. They have

adm

also

ittedly paid the amount alongwith interest and penalty. The same is

appropriated in the impugned order. Hence, 1 find that there are two

issuep before me for decision, which are as under :

IL

7.

Whether the valuation of Broken Tiles is to be done in terms of
Section 4A or Section 4 of the Central Excise Act, 1944 7

Whether the appellant had cleared tiles to Institutional buyers as
alleged by the department and, therefore, the provisions of Section 4
of the Central Excise Act, 1944 are applicable in the case.

As regards the issue whether valuation of broken tiles is to be done

in tdrms of Section 4A of Section 4 of the Central Excise Act, 1944, I find

that|the appellant has contended that Broken tiles are not excisable and

‘havd in support relied upon the decision of the Hon’ble Tribunal in the

i case
it w

also

of Orient Ceramics Industries — 1992 (65) ELT 426 (Tri.- Del) wherein
bs held that broken tiles are no excisable. The Hon'ble Tribunal had

held that merely because of its sale in market for a nominal price that

cannot be a factor to consider the goods to be marketable. I also find that

above decision of the Hon’ble Tribunal, which was affirmed by the

ble Supreme Court, is no more relevant to the issue as Section 2(d) of

i}5.2008 and Explanation was inserted, which reads as under *
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“Explanation : For the purposes of this clause, “goods” includes any
article, material or substance which is capable of being bought and sold

for a consideration and such goods shall be deemed to be marketable”.

7.1 In view of the above explanation to Section 2 (d), which defines
excisable goods, even broken tiles which are bought and sold for a
consideration is covered within the ambit of excisable goods. Therefore, the

contention of the appellant in this regard is without merit.

7.2 The appellant have also contested the demand on the grounds of
limitation. The demand notice for the period pertaining to F.Y. 2016-17
and F.Y. 2017-18 (upto Jine, 2017) was issued on 08.06.2020. They had
declared the clearance of the goods in their ER-1 returns and this fact has
also been recorded in the impugned order. I find that the adjudicating
authority has in para 29 of the impugned order recorded his finding that “7
find that the said assessee has declared in the ER-1 the broken tiles
cleared under Notification no 49/2008-CE (NT) Sr.No 59”.1 find that the
said notification prescribes the goods to which the provisions of Section 4A
of the Central Excise Act, 1944 are applicable and it also prescribes the
abatement in respect of the said goods. Since the appellant have declared
the goods ‘Broken Tiles” in their ER-1 returns and also declared that the
same are cleared under the above said notification, it cannot be alleged
that there was any suppression of fact or mis-statement on the part of the
appellant. Therefore, I find that the extended period of limitation cannot
be invoked for demanding duty.

73  Section 11A (1) (a) of the Central Excise Act, 1944 was amended by
the Finance Act, 2016 and the normal period of limitation was amended to
two years from 14.05.2016 instead of the earlier one year. I find that the
demand notice was issued on 08.06.2020 for the period F.Y. 2016-17 ancd
F.Y. 2017-18 (upto June, 2017), therefore, the demand for the elntire period

2T is beyond the normal period of limitation of two years. Consequently, the

. “Nemand in respect of the Broken Tile confirmed vide the impugned order is

ot sustainable.
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8 Regarding the issue of clearance of Tiles allegedly to Institutional
Bhyers, I find that the department has contended that the valuation under
Sectioh 4A of the Central Excise Act, 1994 would not apply in respect of
clearapce to institutional buyers and the value of the goods in such cases
ié required to be determined as per Section 4 of the Central Excise Act,
1944. [[ find that the provisions of Section 4A of the Central Excise Act,
ﬁ944 {s applicable only to those goods in respect of which it is required
under|the provisions of the Legal Metrology Act, 2009 to declare the retail
price ¢n the package of such goods. Exclusions are provided under Rule 3
of the|Legal Metrology (Packaged Commuodities) Rules, 2011, the relevant

part of which is reproduced as under :

« 3, Applicability of this Chapter — The provisions of this Chapter shall not
apply to, -

(a)......

(b) Packaged commodities meant for industrial consumers or institutional
CONSUMers.

Explanation :- For the purpose of this rule, -

“institutional consumer” means the institutional ~ consumer  like
transportation, Airways, Railways, Hotels, Hospitals or any other service
institutions who buy packaged commodities directly from the manufacturer
for use by the institution’ :

“industrial consumer” means the industrial consumer who buy packaged
commodities directly from the manufacturer for use by that industry™.

81 |1 find that it is not a matter of dispute that the provisions of Section
4A ake not applicable to goods sold to “institutional consumer’. However,

beforle excluding the buyers from the purview of Section 4A of the Central

‘Excige Act, 1944, it has to be first established that the buyers are -
“nstitutional consumers. I find that in the SCN issued to the appellant, it
has been stated that  During the course of the audit, it was observed that
the hssessee has cleared goods to the buyers who by' their name appear to
be Huilders, developers, hotels etc.” 1 further find that the adjudicating
authority has in the impugned order recorded his finding that “one sheet
containing the sales of institutional buyer (2016-17) attached 1n relied
‘ b documents shows name of buyer ILe. Jai Amber Developer, Karan

;5.' ruction etc proves institutional buyer, not traders’.
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8.9 In view of the above, I find merit in the contention of the appellant
that it is only the assumption and presumption of the audit officers |
without verification of facts. Merely going by the name of the buyer, |

without causing any verification of their status as institutional consumers,
cannot form the basis for concluding that the buyers are institutional
consumers. I find that no evidence or material has been adduced either in
the notice or the impugned order to substantiate the contention that the
appellant had sold goods to institutional consumers. In the absence of any
such evidence to establish that the buyers are institutional consumers, 1
am constrained to hold that the demand raised in this regard is without

any basis and, hence, is not sustainable.

9. In view of the above, I set aside the impugned order for being not

legal and proper and allow the appeal filed by the appellant.

10. 'mmmﬁﬁmémmﬁmmﬁm#ﬁmm%l

The appeal filed by the appellant stands disposed off in above terms.

/LS'N/&M “
Akhifésh Kumar )

Commissioner (Appeals)

Attested: Date: .11.2021.

(N.Suryanarayanan. lyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD / SPEED POST
To

M/s. Santro Tiles Limited, Appellant
Dalpur, Taluka : Prantij,
District : Sabarkantha
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he Assistant Commissioner, Respondent
GST & Central Excise,

ivision- Himmatnagar

ommissionerate : Gandhinagar

Copy fo:
" 1. The Chief Commissioner, Central GST, Ahmedabad Zone.

9 The Commissioner, CGST, Gandhinagar.

3. fThe Assistant Commissioner (HQ System), CGST, Gandhinagar.
- (for uploading the OIA)

MGuard File.

5. |P.A. File.




